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SUPREME COURT OP APPEALS OP VIRGINIA. 

Triplett. v. Fauver et al. 

November 23, 1904. 

[48 S. E. 875.] 

CORPORATIONS — AUTHORITY OP BOARD OP DIRECTORS— COMPENSATION OF OFFI- 
CERS — LEASE OP CORPORATE PROPERTY — CONSTRUCTION OF LEASE — 
POWER OF OFFICERS. 

1. Under Code 1887, sec. 1122, providing that no member of a corporate board 

" shall vote on a question in which he is personally interested other than 
as a stockholder," transactions at a meeting by three of the five members of 
a corporate board, in which one member was interested other than as a 
stockholder, were void. 

2. In a suit by corporate stockholders to wind up the affairs of the company, 

where a claim is presented as for expenses and losses in operation of com- 
pany's plant, without any objections to the pleadings, complainants may 
show, in opposition to the claim, that when expenses and losses were incurred 
claimant was operating the plant as lessee, and not for the company. 

3. Where the lease of a mill owned by a corporation provided that the lessee 

should make necessary repairs "to put the mill in shape for starting, and 
be at all expenses in keeping it in repair, and turn the property over to the 
company at the end of the lease in as good condition as when received,'' 
the lessee cannot maintain a claim for repairs during the lease in a suit 
afterward brought to wind up the affairs of the company. 

4. Under Code 1887, sec. 1119, providing that there shall be no compensation for 

services rendered by the president or any director of a corporation unless 
it be allowed by the stockholders, the stockholders not having allowed a 
claim by the president for services in closing up the business of the corpora- 
tion on leasing the business plant, such claim could not be allowed against 
the corporation in a subsequent suit to wind up its affairs. 

5. The president of a corporation cannot charge the corporation with the amount 

he paid on a note which he had indorsed in the name of the corporation 
without authority. 

Appeal from Corporation Court of City of Staunton. 

Bill by J. A. Fauver and others against J. I. Triplett and others 
to wind up the affairs of a corporation. From the decree rendered, 
defendant Triplett appeals. Affirmed. 

Patrick & Gordon, for appellant. 

Elder & Elder and J., J. L. & R. Bumgardner, for appellees. 
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Hakeison, J. 

The bill in this cause was filed by a large minority of the stock- 
holders of the Staunton Milling Company under an act approved 
February 16, 1901, entitled "an act to provide for winding up 
abandoned, insolvent or unprofitable corporations at the suit of 
stockholders." Laws Ex. Sess. 1901, p. 326, c. 298. 

The allegations are that the principal purpose for which the com- 
pany was formed, namely, the manufacture of flour, had failed; 
that the company had become insolvent; that its assets were being 
consumed in expenses, without benefit or probable benefit to the 
stockholders; and that its affairs were being grossly mismanaged by 
those holding or controlling a majority of its stock. The prayer is 
that the company may be wound up, its just debts paid, and any 
surplus remaining distributed among the several stockholders. To 
this end a receiver was asked for to take charge Of the property and 
preserve and manage the same until the indebtedness was ascertain- 
ed and the assets reduced to money. The company and the major- 
ity stockholders were made parties defendant. 

Upon the filing of this bill the parties plaintiffs and defendants, 
by their counsel, entered into an agreement in writing providing 
for a sale at once of the real estate of the company, and for a dis- 
tribution of all of its assets, under the orders of the court, according 
to the rights of those interested therein. This agreement was made 
the basis of a consent decree appointing commissioners to sell the 
real estate and manufacturing plant of the company without wait- 
ing for an ascertainment of its indebtedness, and referring the cause 
to a commissioner to ascertain and report upon the assets and lia- 
bilities of the company. 

Under this decree the sale ordered was -made within a few weeks, 
at $18,000, and confirmed without objection. It appears from the 
record that the capital stock of the Staunton Milling Company was 
divided into 60 shares of the par value of $500 per share. Of these 
the appellant owned 28, his brother, L. Triplett, 2 and J. Cox 1, 
aggregating 31 shares, 1 more than half of the whole. These three 
shareholders are known throughout the record as the "majority 
stockholders." The remaining 29 shares were owned by the appel- 
lees, J. A. Fauver and others, known as the "minority stock- 
holders." 

For some years prior to the institution of this suit there was 
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great lack of harmony between those owning the 31 shares and those 
owning the 29 shares ; the latter, on account of the constantly fail- 
ing condition of the company, insisting that its affairs should be 
wound up, and the company retired from business, while the major- 
ity stockholders held to and carried out a contrary view. This con- 
dition of affairs continued, the business of the company going from 
bad to worse each year, until May 2, 1899, when a meeting was 
held, at which all the stockholders were present in person or by 
proxy, and it was unanimously resolved to accept a proposition then 
submitted on behalf of the appellant J. I. Triplett,- providing for a 
lease of the property to him. The proper officers of the company 
were empowered to carry out the arrangement and understanding of 
the meeting with respect to this lease. The minutes of this meeting 
and the contract in writing which was executed by the appellant 
show that the lease was for one year from July 1, 1899, with the 
privilege to the lessee of continuing the same four years longer, in 
consideration of $1,500 per annum, payable to the company in 
semiannual installments on the 1st days of January and July in 
each year. The lessee continued in possession of the property un- 
der this contract from its date until the institution of this suit on 
the 15th day of July, 1901. 

Some question is made that the lease did not continue but one 
year; that the appellant, after the expiration of the first year, re- 
sumed his old relation to the company of president and general 
manager, and conducted the business on behalf of and at the cost 
of the Staunton Milling Company, and not at his own risk and 
charge as lessee; that this view of his relation to the company was 
ratified and approved by a meeting of the board of directors held 
July 16, 1901. 

The record shows that the appellant took possession of the prop- 
erty under his contract of lease, and remained in undisputed con- 
trol thereunder up to the institution of this suit, without in the 
meantime a meeting of either stockholders or directors being held, 
and without notice of any sort to the lessor of any purpose on his 
part to surrender the lease. The facts appearing of record make it 
clear that the appellant was properly held to have exercised his priv- 
ilege in favor of continuing the lease after the expiration of the 
first year. The so-called meeting of directors of July 16, 1901, was 
held more than two years after the lease was made, and was com- 
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posed of the three majority stockholders. Every act of this meet- 
ing was in the interest of the appellant, the object being to relieve 
him of the expenses occasioned by the operation of the mill from 
July 1, 1900, to July 16, 1901. 

The Code of 1887, sec. 1122, provides "that no member of a board 
shall vote on a question in which he is personally interested other- 
wise than as a stockholder." 

The meeting under consideration being constituted, as it was, of 
three out of five directors, and J. I. Triplett being vitally interested 
otherwise than as a stockholder in the matters to be determined, he 
could not vote, and the meeting was left without a quorum for the 
transaction of business. It was, therefore, properly held that the 
acts of this meeting were invalid, and of no binding force upon any 
one. 

It further appears from the record that under the order of ref- 
ence the defendant filed a statement asserting an indebtedness in his 
favor against the company of $7,452.71. This claim was based large- 
ly, if not entirely, upon the idea that appellant, after July 1, 1900, 
was running the mill for the company, and not for himself as les- 
see. The appellees contended that appellant was operating the mill 
as lessee, and that, as such, he and not the company, was responsible 
for the losses incident to such operation, and that a settlement upon 
this basis would exonerate the company from all liability upon the 
claim asserted by him. 

The lower court having held adversely to appellant, his first as- 
signment of error is to its action, "in allowing complainants, under 
the pleadings in this cause, to claim that the plant was under lease, 
and to set up a claim for rent, instead of holding, as the bill alleg- 
ed, that the property was being operated and managed by the com- 
pany. If complainants had alleged in their bill the case now in- 
sisted on and set out by the court in its opinions, the bill would 
have been dismissed." The contention seems to be that this is not 
a proper suit in which to determine the relation of appellant to the 
Staunton Milling Company after July 1, 1900; that because the 
bill did not allege that appellant was holding as lessee the com- 
plainants cannot now defend the claim asserted upon the ground 
that it was made up of losses incurred by him as lessee, and for 
which he alone was responsible. The bill was filed to wind up an 
unprofitable corporation, and its allegations are in conformity with 
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the provisions of the act under which the proceeding was instituted. 
It was not demurred to, and no objection was made to the sale of 
the property or the order of reference calling for a report of debts. 
It is difficult to understand how the complainants could have been 
expected to anticipate that the appellant would set up against the 
company a large claim, or be expected to allege, in such a bill, facts 
as a basis for defending a claim they had no reason to suppose ex- 
isted. So far as the claim of appellant is concerned, he is in the 
attitude of plaintiff asserting an indebtedness against the company 
before a commissioner charged with the duty of auditing just and 
proper claims. It is always permissible, under such circumstances, 
for those interested to show that the claim is, for any reason, not 
valid, and should not be audited. The whole subject of appellant's 
relation of lessee to the company has been brought to the front, not 
by the appellees, but by appellant's assertion against the company 
of a claim that necessarily involved an inquiry into this subject. It 
would be a denial of justice to sustain the contention of appellant, 
and to allow his claim to be audited, notwithstanding the adequate 
and complete defense made thereto before the commissioner. 

The second assignment of error is to the action of the court in 
holding that appellant was responsible for the amount expended on 
the property during the year 1900. This objection relates to the 
refusal of the court to allow appellant credit for repairs put by him 
upon the mill during the year commencing -July 1. 1900, and end- 
ing July 1, 1901. 

As already seen, appellant was during that year the lessee of the 
property, and under the express terms of the lease he was to make 
all repairs. The clause to that effect is as follows : "It being ex- 
pressly understood that J. I. Triplett is to make all necessary re- 
pairs for putting the plant in shape for starting up, and be at all 
expense in keeping it in repair, and turn the property over to the 
company at the end of the lease in as good condition as when re- 
ceived, ordinary wear and tear excepted ; the lessee to pay the water 
tax." Under this contract it is perfectly clear that the court did 
not err in holding that appellant was not entitled to recover against 
the company his claim for repairs put upon the property during the 
time it was in his hands as lessee. 

The third assignment of error is to the action of the court in not 
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allowing appellant the sum of $357, charged by him for closing out 
the business of the company. 

At the meeting of the stockholders held May 2, 1899, the appel- 
lant was directed to close out the stock on hand, settle up outstand- 
ing accounts, and report his transactions at the close of the business 
year, which was July 1, 1899. He was at that time president, direc- 
tor, and general manager of the company, and being paid a salary 
for his services. The stockholders did not then, and have not 
since, made any special allowance to him for the work of closing up 
the business, as directed. Section 1119 of the Code of 1887 provides 
that "there shall be no compensation for services rendered by the 
president or any director, unless it be allowed by the stockholders." 
Under this statute, the stockholders not having allowed this claim 
for compensation, it was properly rejected by the court. 

The fourth and last assignment of error is to the action of the 
court in holding that the Catt & Wilson note was an individual 
liability of appellant, and not a debt of the company. 

The evidence shows that Catt & Wilson owed the Staunton Mill- 
ing Company a balance of $1,500 on their stock subscription to the 
company. For the purpose of discharging this indebtedness, Catt 
executed his negotiable note for $1,500, payable to and indorsed by 
Wilson. This note was discounted by the Bank of Mt. Jackson at 
the request and upon the indorsement of J. I. Triplett, the appel- 
lant, and the proceeds were used to pay the balance due on the stock 
subscription of Catt & Wilson. The Staunton Milling Company 
did not indorse, nor did it have anything to do with this transaction. 
This note was curtailed from time to time by Catt & Wilson until 
it was reduced about one-half. At some time prior to the last re- 
newal the appellant substituted for his personal indorsement on the 
note the indorsement of the company, as follows: "J. T. Triplett, 
Pres. Staunton Milling Co." When the note became due, Catt & 
Wilson having failed, it was taken up by appellant, and by him 
charged up against the company on its books. 

It is clear from the evidence that in the inception of this trans- 
action the company was in no way liable, and it is equally clear that 
the act of the appellant in attempting to make the company liable 
by substituting it as indorser in the place of his individual indorse- 
ment was wituout consideration to the company, without authority 
from the company, ultra vires, and therefore void. The note was 
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the individual liability of the appellant, and the action of the lower 
court in disallowing it as a claim against the company was plainly 
right. 

Upon the whole case' we are of opinion that there is no error in 
the decree complained of, and it must be affirmed. Affirmed. 

NOTE— Code of 1887, sec. 1122, providing that "no member of a corporate 
board shall vote on any question in which he is personally interested other than 
as a stockholder," is now repealed. Acts 1904, p. 370. There seems to be no 
statutory provision in lieu of this section. 

It would seem that in the absence of a statute the vote of a director upon 
a measure in which he is personally interested is not per se void, and it appears 
that a contract entered into with a director would be good at law even if his 
vote was necessary to the adoption of the measure; but this would be closely 
scrutinized in equity, and the action of the board set aside, unless taken in abso- 
lutely good faith. See 10 Cyc. 808, 809, and cases cited. 

Sec. 1119, providing that "there shall be no compensation for services rend- 
ered by the president or any director, unless it be allowed by the stockholders," 
is now also repealed. Sec. 1105e, cl. 10, Va. Code Anno., partially in lieu of 
sections 11 18 and 1 119, Code 1887, omits this provision. And it appears that this 
is not incorporated elsewhere in the new Corporation law. 

But notwithstanding the repeal of this provision, it would still seem that, in- 
dependent of any statute, the directors are not entitled to any compensation for 
any official services as directors. Morawetz Private Corporations (2 Ed.), sec. 
580. But the board of directors, without being specially authorized by the 
stockholders, may fix the compensation of the president now that section 1119 ia 
repealed. 10 Cyc. 921. G. C. G. 



Btjedett v. Commonwealth. 

Supreme Court of Appeals of Virginia. 

November 23, 1904. 

[48 8. E. 878.] 

CONTEMPT — LIBEL OP COURT— CONCERNING CRIMINAL PROSECUTION — LIBEL 
AFTER TERMINATION OP CAUSE — POWER TO PUNISH — LIBERTY OP PRESS. 

1. Where one who had been convicted of selling liquor without a license pub- 

lished in a newspaper an article charging that the indictments were found 
under the influence of the judge, and that defendant had been forced to- 
compromise, and charging the judge with vicious motives, it amounted to a 
libel. 

2. On proceedings to punish one for contempt, consisting of the publication of a 

libelous article concerning the conduct of the judge in a prosecution against 
the publisher, a defense that, if the term of court had not ended when the 



